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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
MARVEL, Judge: On Septenber 18, 1998, respondent issued a

notice of final determ nation disallow ng petitioners’ claimfor

abatenment of interest relating to petitioners’ 1982 and 1983

taxabl e years. Petitioners tinely filed a petition under section

6404(g)! and Rule 280.2 The only issue for decision is whether

1Sec. 6404(g) was redesignated sec. 6404(i) by the Internal
(continued. . .)
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respondent’s denial of petitioners’ claimfor abatenent of
interest that accrued from Decenber 31, 1988, through August 1997
for petitioners’ 1982 and 1983 taxable years was an abuse of
di scretion.
FI NDI NGS OF FACT
Sone of the facts have been stipulated and are so found.
The stipulation of facts is incorporated herein by this
reference. Petitioners resided in Wodbury, New York, when they
filed their petition in this case. They filed joint individual
incone tax returns for 1982 and 1983. During 1982 and 1983, M.
Leffert was a certified public accountant, and Ms. Leffert was a
t eacher.

M. Leffert’'s Investnent in Blue Gem Associ ates

In or about 1982, M. Leffert invested in 7201 Associ ates, a
general partnership that acquired a limted partnership interest
in Blue Gem Associ ates (Blue Gen), a coal mning limted
partnership that was subject to the unified audit and litigation
provi sions of the Tax Equity & Fiscal Responsibility Act of 1982

(TEFRA), Pub. L. 97-248, sec. 402(a), 96 Stat. 324, 648.

Y(...continued)
Revenue Service Restructuring & Reform Act of 1998, Pub. L. 105-
206, secs. 3305(a), 3309(a), 112 Stat. 685, 743, 745.

2Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code as anended. All Rule references are to
the Tax Court Rules of Practice and Procedure.
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On June 25, 1985, Blue Genis Forns 1065, U. S. Partnership
Return of Inconme, for 1982 and 1983 were selected for exam nation
by the Internal Revenue Service (IRS). The exam nation of Bl ue
Gemis partnership returns for 1982 and 1983 was assigned to
Revenue Agent Charl es Vassal o and was conducted from
approximately July 1985 t hrough February 1988.

On July 22, 1985, Revenue Agent Vassal o sent an appoi nt ment
letter to John Herbst, the tax matters partner of Blue Gem (the
Blue Gem TWMP).2® On July 26, 1985, the appointnent |letter was
returned to the sender as undeliverable. On August 5, 1985,
Revenue Agent Vassalo attenpted to contact the Blue Gem TWMP by
t el ephone and | eft a nmessage for himat his place of business.
That sanme day, Revenue Agent Vassal o received a tel ephone cal
fromlrving Kratz, a certified public accountant who had prepared
Blue Gemis 1982 and 1983 partnership returns, concerning the Blue
Gem exam nati on. Revenue Agent Vassal o continued to deal

primarily with M. Kratz during the Blue Gem exam nation

3Under the TEFRA unified audit and litigation provisions, a
properly functioning tax matters partner (TMP) is critical to an
efficient and fair partnership audit since the TMP bears
responsibility for notifying partners of devel opnments and
ensuring that partners have a neani ngful opportunity to
participate in the partnership proceeding. In keeping with a
TMP' s statutory and regulatory responsibilities, the TMP acts as
a fiduciary whose actions wll affect the rights of all partners
in the partnership. See Phillips v. Conm ssioner, 114 T.C 115,
120- 121 (2000).
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On August 9, 1985, Revenue Agent Vassal o requested approval
to begin a TEFRA fl owm hrough exam nation with respect to Bl ue
Gem His request was approved by the RS District Director on
August 23, 1985. On Septenber 4, 1985, the IRS sent a notice of
t he begi nning of an adm nistrative proceeding (NBAP) to the Blue
Gem TMP. On Novenber 20, 1985, NBAP's were sent to all notice
partners of Blue Gem including 7201 Associ at es.

Revenue Agent Vassal o hel d neetings, conducted interviews,
arranged for the preparation of an I RS engi neering report, and
ot herwi se continued his exam nation of Blue Gemthrough Novenber
1986.

On Novenber 5, 1986, representatives of the IRS and t he Bl ue
Gem TMP executed Forns 872-0O, Special Consent to Extend the Tine
to Assess Tax Attributable to Itenms of a Partnership (special
consents), which extended the period of Iimtations on assessnent
for Blue Gemis 1982 and 1983 years indefinitely. Al though the
speci al consents could have been termnated if Blue Gem had
submtted to the IRS a Form 872-N, Notice of Term nation of
Speci al Consent to Extend the Tinme to Assess Tax Attributable to
Itenms of a Partnership, none was ever submtted.* The special

consents were still in effect when respondent issued notices of

41f a Form 872-N, Notice of Term nation of Special Consent
to Extend the Time to Assess Tax Attributable to Itens of a
Part nershi p, had been submtted, respondent woul d have had 90
days to issue a notice of final partnership admnistrative
adj ust nent .
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final partnership adm nistrative adjustnment (FPAA) to the Bl ue
Gem TMP and notice partners for the partnership’ s 1982 and 1983
years.

From Novenber 5, 1986, when the special consents were
signed, to January 1988, the record is silent regarding what, if
anyt hi ng, was done by Revenue Agent Vassal o or by any other IRS
representative in connection with the Blue Gem exam nation. On
January 25, 1988, the Blue Gem Associ ates case was transferred
from Revenue Agent Vassal o to Revenue Agent Ml qui ades Bravo for
pur poses of closing the case. On February 10, 1988, Revenue
Agent Bravo forwarded the 60-day package, consisting of Letter
1827, 60-day letter, Form 870-L, Agreenent to Assessnent and
Coll ection of Deficiencies in Tax for Partnershi p Adjustnents,
Additions to Tax, and Affected Itenms, and Form 4605- A, Revenue
Agent Report (collectively, the 60-day letter), to the Brookhaven
Service Center for mailing to the Blue Gem TMP and all notice
partners.

On August 22, 1988, the IRS mailed a 60-day letter to the
Blue Gem TMP and notice partners of Blue Gem proposing to adjust
the partnership’ s 1982 and 1983 returns.

On Septenber 20, 1988, the Brookhaven Service Center
received a protest from 7201 Associ ates contesting the proposed
adjustnents in the 60-day |letter and requesting an Appeal s

conference. M. Leffert filed the protest on behalf of 7201
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Associ ates. Neither the Blue Gem TWMP nor any other notice
partner filed a protest. On Cctober 18, 1988, the protest was
forwarded to the Manhattan District O fice of the IRS for
consi derati on.

Decenmber 31, 1988, Through March 13, 1990

On March 30, 1989, a case manager in the Manhattan District
Ofice reviewed the protest and concluded that the protest was
acceptabl e for processing by the RS s Appeals O fice in New York
Cty. On June 5, 1989, the Blue Gem case was assigned to Appeals
O ficer Stephen Koni arski .

On June 20, 1989, Appeals Oficer Koniarski sent a letter to
the Blue Gem TMP advi sing himthat the Blue Gem case had been
referred to the New York City Appeals Ofice for consideration.

A copy of the letter was not sent to either 7201 Associates or to
M. Leffert. |In the letter, M. Koniarski also stated he would
contact the Blue Gem TMP by July 5, 1989, to schedule a nutually
conveni ent Appeal s conference regardi ng the case.

On June 20, 1989, Appeals Oficer Koniarski called M. Kratz
to discuss the Blue Gemcase. M. Kratz, however, advised M.
Koni arski he was no | onger representing Blue Gem On July 5,
1989, Appeals Oficer Koniarski called M. Leffert and advi sed
himthat the Blue Gem case had been referred to the New York City

Appeal s Ofice for consideration.
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On Cctober 26, 1989, Appeals Oficer Koniarski sent letters
to all Blue Gemnotice partners, including 7201 Associ ates,
schedul i ng an Appeal s conference for Novenber 16, 1989, and
advising the partners of their right to participate in the
proceedi ngs. None of the notice partners responded to M.
Koniarski’s letters. M. Leffert has no record of receiving the
letter M. Koniarski sent to 7201 Associ ates.

On February 2, 1990, Appeals O ficer Koniarski schedul ed a
March 12, 1990, conference with M. Leffert to discuss a possible
settlenment of the Blue Gemcase. On March 1, 1990, M. Koni arsk
sent a letter to the Blue Gem TMP, scheduling a March 13, 1990,
conf er ence.

On March 12, 1990, Appeals Oficer Koniarski and M. Leffert
attended the schedul ed conference. At the conference, M.
Leffert proposed a “cash-out-of -pocket” settlenment that would
have required the IRSto allow M. Leffert the partnership | osses
clainmed for 1982 and 1983 attributable to Blue Gemto the extent
of his actual cash investnent. On March 13, 1990, Appeal s
O ficer Koniarski sent a letter to M. Leffert rejecting the
settl enment proposal M. Leffert had submtted at their March 12,
1990, conference. M. Koniarski’'s letter stated in pertinent
part:

Pl ease find encl osed copy of Engi neering Report
that you requested at our March 12, 1990 conference. |

have given consideration to your proposal for
settl enent made at the conference based on out of
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pocket cash and have deened that settl enent

i nappropriate. Based on analysis of the facts in the
case as well as a review of the relevant court cases, |
have decided to maintain the position that a ful
concession of all losses claimed by the partnership is
warranted. The one area that | may be able to offer a
concession is regarding the assertion of the Section
6661 penalty.[® |f you have any additional information
to submt or would like to discuss this matter further
pl ease contact ne at the above nunber.

M. Leffert has no record of receiving this letter.
No conference between Appeals Oficer Koniarski and the Bl ue
Gem TMP regardi ng the Blue Gem case was held on March 13, 1990.

March 14, 1990, Through Cctober 22, 1995

After March 13, 1990, Appeals Oficer Koniarski nade several
unsuccessful attenpts to contact the Blue Gem TMP to schedul e a
conference. On May 8, 1992, Appeals Oficer Koniarski sent a
letter to the Blue Gem TMP requesting that the TMP contact himto
di scuss potential settlenent of the Blue Gemcase. The My 8,
1992, letter stated, in pertinent part:

| have made several unsuccessful attenpts to
contact you regardi ng the above-naned partnership. |
have schedul ed several appointnments which you have not
appeared as well as you have not returned nunerous
tel ephone calls. |In order that we may consi der a
potential settlenent of this case, it is necessary that
we hold a conference in order to explore potenti al
settlenments. Please contact ne at the address and
t el ephone nunber shown above.

SDuring the exam nation, the revenue agent, anong ot her
things, had learned that, contrary to what had been represented
in the Blue Gemoffering materials, the m ning geol ogi st whose
report was included in those materials had not actually visited
the partnership’ s mning property.
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On March 8, 1994, Appeals O ficer Koniarski sent the Blue Gem TMP
another letter, requesting the TMP contact himto discuss
potential settlenent of the Blue Gemcase. The March 8, 1994,
letter was substantially simlar to M. Koniarski’s earlier My
8, 1992, letter to the TMP.

During the period from March 14, 1990, through Cctober 22,
1995, Appeals Oficer Koniarski also attenpted to tel ephone the
Blue Gem TMP. The dates of the tel ephone calls do not appear in
the record. The Blue Gem TMP did not respond to any of the
contacts made by M. Koniarski. Wth the exception of the
letters and tel ephone calls described above, M. Koniarski did
not work actively on the Blue Gem case during this period.
| nstead, he worked on other unrel ated cases.

Cctober 23, 1995, Through Augqust 1997

On Cctober 23, 1995, Appeals O ficer Koniarski began
prepari ng FPAA's and rel ated docunents wth respect to Blue Genis
1982 and 1983 partnership returns. In addition, M. Koniarsk
prepared a supporting statenment recommendi ng the issuance of the
proposed FPAA and submitted it to supervisory personnel in the
New York City Appeals Ofice. In his supporting statenent, M.
Koni ar ski recommended that nost of the adjustnents and penalties
proposed by the exam ning agent with respect to Blue Gemand its
partners should be included in the FPAA. He recommended,

however, that the substantial understatenent penalty proposed by
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t he exam ni ng agent should not be asserted against the Blue Gem
investors. His supporting statenent stated, in pertinent part:

This case is being forwarded for the issuance of
an FPAA. This case involves a protest filed by one of
the partnership investors. No protest was filed by the
TMP who has not been cooperative.

* * * * * * *

1. Proposals For Settlenent:

No settlenent of the issues was possible. It is
t herefore recommended that a FPAA be issued sustaining
the Governnent’s position in full with respect to al
issues with the exception of the Section 6661 penalty
issue. It is recommended that this penalty be
conceded.

| ssue 3 - Section 6661

At issue is whether the individual partners shoul d
be subject to the substantial understatenent of tax
l[iability penalty pursuant to | RC Section 6661
Al t hough the Governnment’s position with respect to the
partnership was strong where no cash offer was deened
appropriate, the tax shelter was not deened egregious
fromthe point of view of the individual partners. A
review of the correspondence between the partnership
and its investors give the appearance that the venture
had much greater economc viability than it actually
had. It is therefore recommended that the issue be
conceded.

On January 16, 1996, respondent issued FPAA's to the Blue
Gem TMP and all notice partners with respect to Blue Genis 1982
and 1983 taxable years. Neither the Blue Gem TMP nor any notice
partner filed a petition contesting the FPAA's in this Court or
any other appropriate court. As a result, on June 16, 1996, the

period for filing such a petition expired, and the Blue Gem case
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was “defaulted”.® See generally secs. 6225(a) and 6226(a) (1) and
(b)(1).

On Septenber 24, 1996, Appeals Oficer Koniarski prepared
“t he FPAA default package” and forwarded it, along with the
admnistrative file, to the Associate Chief of Appeals for
approval. On Cctober 11, 1996, the Brookhaven Service Center
recei ved the FPAA default package for processing.

On February 3, 1997, the Brookhaven Service Center prepared
exam nation work papers relating to M. Leffert’s clained
deductions fromBlue Gemfor 1982 and 1983. On February 27,
1997, Forns 4549-A, Incone Tax Exam nation Changes, were issued
to petitioners for 1982 and 1983.

On March 9, 1997, M. Leffert sent a letter to the Problem
Resolution Ofice at the Brookhaven Service Center, objecting to
the Fornms 4549-A he had received and the | arge anmount of interest
that was to be assessed against petitioners. M. Leffert
conplained that the IRS had inordinately del ayed responding to
his protest letter. He maintained that, until receiving the
Forms 4549-A, he had received no other correspondence fromthe
| RS concerning the Blue Gem case for nore than 8 years since

filing his appeal. M. Leffert clainmed that the delay led himto

SAl t hough the parties stipulated that the Blue Gem case was
defaulted, they did not define the term*®“defaulted”. W
understand the termto refer to the process of preparing to
assess a proposed tax deficiency after a taxpayer fails tinely to
pursue avail abl e preassessnent judicial renedies.
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assunme the IRS had cl osed the Blue Gem case w thout adjusting
Blue Gemis 1982 and 1983 returns, thus confirmng that the Bl ue
Gem coal mning venture was a legitimte investnent.

On March 24, 1997, the IRS nade an assessnent agai nst
petitioners of tax and interest attributable to the disall owance
of M. Leffert’'s distributive share of Blue Gem | osses for 1982
and 1983.

On April 3, 1997, the IRS sent a letter to M. Leffert
responding to his March 9, 1997, letter. Though disagreeing with
M. Leffert’s claimthat there had been an inordi nate delay, the
| RS advised himthat he could file a Form 843, Caimfor Refund
and Request for Abatenent, if he wshed to dispute the interest
assessed against him The letter further advised M. Leffert
that his request for abatenent would be denied by the Service
Center but that he could appeal that decision adm nistratively.

On April 16, 1997, M. Leffert sent a letter to the IRS
reiterating that he had never received notice of the IRS s
deci sion concerning his earlier protest letter until about March
1997, when he had received the Fornms 4549-A. He asked that sone
conprom se be nade allowi ng petitioners to pay interest only
t hrough Decenber 31, 1988.

On August 11, 1997, petitioners filed their request for
abatenment of interest for 1982 and 1983. Their Form 843 stated

in pertinent part:
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I n August, 1988 we were first notified of a proposed
di sal | onance of Blue Gem W are requesting an

abat enent of interest from Decenber, 1988 to present
for the foll ow ng reasons:

Qur 1988 Appeal fromthe proposed disall owance was
taken to the Tax Court and it took eight years for the
over burdened court, after putting it on the docket, to
i ssue a 1996 deci sion.[7]

The decision was issued in favor of the governnent’s
position since the TMP of Blue Gem was uncooperati ve.

In that ensuing eight year period we heard nothing from
the Internal Revenue Service and had no idea of this
inordinate length it would take to reach a deci sion.

Had we known, we surely would have deposited the tax
l[tability in 1988 to stop the running of interest.

We are in dispute as to the tinely assessnent of
interest due to the inordinate delay of eight years and
we respectfully request an abatenent from Decenber 31,
1988. W have no way of calculating the interest due
to Decenber 31, 1988 and have therefore left Item?2
[i.e., the amount of interest to be abated] bl ank.

Surely the Internal Revenue Service should not penalize
a taxpayer for an eight year Tax Court delay in
rendering a decision. It would seemthat this case
woul d fall under the term*“Mnisterial Act”.

* * * * * * *

Had we not appealed the IRS decision we would have paid
the tax and interest to Decenber 31, 1988. Because we
appeal ed we are being penalized for an eight year del ay

"Contrary to petitioners’ explanation, neither the TWMP nor
any notice partner filed a petition in this Court for
redeterm nation of the partnership adjustnments proposed in the
FPAA s issued with respect to Blue Gem In fact, the Blue Gem
case was “defaulted” adm nistratively because a tinely judicial
proceedi ng was not filed in any court follow ng the mailing of
the FPAA's. W also note that petitioners’ claimthat they
“heard nothing fromthe Internal Revenue Service” during an 8-
year period was not accurate, as our findings of fact reflect.
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in processing our appeal. It seens both unfair and
undue hardshi p.

On Septenber 18, 1998, respondent issued to petitioners a
notice of final determ nation denying their request for abatenent
of interest for 1982 and 1983. 1In his notice, respondent stated
that he had not found any errors or delay in the period from
Decenber 1988 through August 1997 relating to the performance of
a mnisterial act.

OPI NI ON

Under section 6404(e)(1), the Comm ssioner may abate part or
all of an assessnent of interest on any deficiency or paynent of
incone tax to the extent that any error or delay in paynent is
attributable to erroneous or dilatory performance of a
mnisterial act by an officer or enployee of the IRS. 8 A
m nisterial act neans a procedural or nmechanical act that does
not involve the exercise of judgnment or discretion and occurs
during the processing of a taxpayer’s case after all the
prerequisites to the act, such as conferences and review by

supervi sors, have taken place. See Lee v. Comm ssioner, 113 T.C.

145 (1999); sec. 301.6404-2T(b)(1), Tenporary Proced. & Adm n.

8Sec. 6404(e) was anended by the Taxpayer Bill of Rights 2,
Pub. L. 104-168, sec. 301(a)(1) and (2), 110 Stat. 1452, 1457
(1996), to permt the Conmm ssioner to abate interest with respect
to an “unreasonable” error or delay resulting from “managerial”
or mnisterial acts. The anendnment applies to interest accruing
with respect to deficiencies for taxable years beginning after
July 30, 1996, and is inapplicable to the instant case.
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Regs., 52 Fed. Reg. 30163 (Aug. 13, 1987).° 1In contrast, a
deci si on concerning the proper application of Federal tax |aw, or
ot her applicable Federal or State laws, is not a mnisterial act.
See sec. 301.6404-2T(b)(1), Tenporary Proced. & Adm n. Regs., 52
Fed. Reg. 30163 (Aug. 13, 1987). The nere passage of tine does
not establish error or delay in performng a mnisterial act.

See Cosgriff v. Conm ssioner, T.C Menp. 2000-241 (citing Lee v.

Conm ssi oner, supra at 150).

When Congress enacted section 6404(e), it did not intend the
provision to be used routinely to avoid paynent of interest.
Rat her, Congress intended abatenent of interest only where
failure to do so “would be wi dely perceived as grossly unfair.”
H. Rept. 99-426, at 844 (1985), 1986-3 C.B. (Vol. 2) 1, 844; S.
Rept. 99-313, at 208 (1986), 1986-3 C.B. (Vol. 3) 1, 208.
Section 6404(e) affords a taxpayer relief only if no significant
aspect of the error or delay can be attributed to the taxpayer.

In addition, interest may be abated only after the Comm ssioner

°The final regul ations under sec. 6404 were issued on Dec.
18, 1998. The final regulations generally apply to interest
accruing with respect to deficiencies or paynents of tax
described in sec. 6212(a) for taxable years beginning after July
30, 1996. See sec. 301.6404-2(d)(1), Proced. & Admn. Regs. As
a result, sec. 301.6404-2T, Tenporary Proced. & Adm n. Regs., 52
Fed. Reg. 30163 (Aug. 13, 1987), applies and is effective for
interest accruing with respect to deficiencies for those taxable
years beginning after Dec. 31, 1978, but before July 30, 1996.
See id. at par. (c).
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has contacted the taxpayer in witing about the deficiency or
paynment in question. See sec. 6404(e).

Petitioners requested that respondent abate interest for the
period from Decenber 31, 1988, through August 1997. Respondent
deni ed petitioners’ request, claimng that the record does not
di scl ose any erroneous or dilatory performance of a mnisterial
act by an officer or enployee of the IRS, and issued a notice of
final determnation to petitioners. Petitioners filed a tinely
petition to contest respondent’s determ nation. W have
jurisdiction to deci de whet her respondent abused his discretion
in determning that no interest abatenent was appropriate. W
shal | organi ze and conduct our analysis by segnenting it into the
rel evant time periods.

Decenmber 31, 1988, Through March 13, 1990

Following the receipt of M. Leffert’'s protest letter by the
Br ookhaven Service Center, a case manager in the Manhattan
District Ofice determned, on March 30, 1989, that the letter
shoul d be processed by the New York City Appeals Ofice. As a
result, Appeals Oficer Koniarski was assigned the Blue Gem case
on June 5, 1989. M. Koniarski then attenpted to schedul e
conferences with the Blue Gem TMP and any interested notice
partners, including 7201 Associ ates (on whose behalf M. Leffert

had filed the protest letter).
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As indicated in his March 13, 1990, letter to M. Leffert,
Appeal s Oficer Koniarski reviewed the admnistrative file on the
Bl ue Gem case and consi dered applicable | aw before rejecting the
settl ement proposal that M. Leffert had submtted to him at
their conference on March 12, 1990.° M. Koniarski’s action in
interpreting and applying applicable I egal principles to the
facts of the Blue Gemcase is not a mnisterial act. See sec.
301. 6404-2T(b) (1), Tenporary Proced. & Adm n. Regs., 52 Fed. Reg.
30163 (Aug. 13, 1987). In addition, it appears that M.

Koni arski, after considering his caseload and the requirenents

i nposed by the TEFRA unified audit and litigation provisions to
afford the Blue Gem TMP and other notice partners an opportunity
to participate in the admnistrative appeal s process, acted
expeditiously in scheduling and hol ding the March 12, 1990,
conference with M. Leffert. Mreover, we can identify no error
or delay on the part of M. Koniarski or any other officer or
enpl oyee of the IRS in performng a mnisterial act that would
provide a basis for abating interest accruing during this tine

peri od.

The parties have stipulated that, on Mar. 13, 1990,
Appeal s Oficer Koniarski sent the Mar. 13, 1990, letter to M.
Leffert at M. Leffert’s then accounting office address. The
record does not disclose, however, whether the letter was
actually delivered to M. Leffert’s office or why M. Leffert has
no record of receiving the letter.
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March 14, 1990, Through Cctober 22, 1995

The record discloses only sporadic and inattentive IRS
activity in the Blue Gemcase wth respect to the period from
March 14, 1990, through Cctober 22, 1995. During this 5-year
period, Appeals Oficer Koniarski appears to have worked on the
Blue Gemcase only intermttently for brief anmounts of tine.

I ndeed, in his testinony at trial, M. Koniarski acknow edged
that no further factual devel opnment of the case was needed during
this period because all necessary factual devel opnent had been
conpl eted during the revenue agent’s earlier exam nation.

The record further reveals that neither the Blue Gem TMP nor
any of the notice partners except 7201 Associ ates chose to
participate in the adm nistrative appeal of the Blue Gem case.

As Appeals O ficer Koniarski stated in his supporting statenent
recommendi ng i ssuance of FPAA's with respect to Blue Genis 1982
and 1983 taxable years, the Blue Gem TMP never filed any protest;
the only protest filed was M. Leffert’s protest letter on behal f
of 7201 Associ ates.

In his testinony, Appeals Oficer Koniarski clained the Blue
Gem TMP had been uncooperative, and M. Koniarski attributed his
inability to close out and conclude the Blue Gem case sooner, in
part, to this lack of cooperation by the Blue Gem TMP. The Bl ue
Gem TMP had post poned the Appeals conference originally schedul ed

by M. Koniarski. According to M. Koniarski, his subsequent
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attenpts to reschedul e an Appeal s conference were unsuccessf ul
because the Blue Gem TMP i gnored and never responded to his
t el ephone nessages and |etters regarding the scheduling of a
conference. !

Appeal s O ficer Koniarski explained his renmarkabl e patience
and occasi onal persistence during this tinme period by pointing
out that he was attenpting to evaluate what additions to tax and
penalties, if any, should be inposed in the Blue Gem case.
According to M. Koniarski, information fromthe Blue Gem TWMP may
have had a material inpact on his decision-naking process, and he
did not want to deprive the Blue Geminvestors of a fully
devel oped record regarding the additions to tax and penalties.

M. Koniarski also testified that, during this time period, he
was wor ki ng on other cases when he was not working on the Bl ue
Gem case.

Reduced to its essence, the record discloses that Appeals
O ficer Koniarski made a few attenpts to contact the Blue Gem TMP
during this tine period. The rest of the tinme M. Koniarsk
wor ked his other cases. |In short, what we nust examne in the
context of section 6404 is M. Koniarski’s managenment of his

casel oad.

BAppeal s OFficer Koniarski testified that, in addition to
his May 8, 1992, and March 8, 1994, letters to the Blue Gem TMP,
he made a nunber of tel ephone calls to the Blue Gem TMP duri ng
this period that were never returned.
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Under section 6404(e), petitioners must denonstrate that an
of ficer or enployee of the IRS erred or was dilatory in
performng a mnisterial act. By definition, a mnisterial act
is one that is procedural or nmechanical; it does not involve the
exerci se of managerial discretion or judgnent. See Lee v.

Comm ssioner, 113 T.C 145 (1999); sec. 301.6404-2T(b)(1),

Tenporary Proced. & Adm n. Regs., 52 Fed. Reg. 30163 (Aug. 13,
1987).

Qur review of the record in this case convinces us that the
deci sion of Appeals O ficer Koniarski to order his work affairs
based on his caseload priorities was not a mnisterial act as
that termis defined in section 6404.'2 See Jacobs v.

Conmi ssioner, T.C. Menp. 2000-123; see also sec. 301. 6404-

2T(b)(2), Exanple (5), Tenporary Proced. & Adm n Regs., 52 Fed.

2At trial, the Court questioned Appeals Oficer Koniarsk
and his supervisor closely as to whether the IRS had established
any specific time imts by which an Appeals officer should have
conpl eted his consideration of a case. They testified that there
were no specific time limts and that the processing of a case
was a matter largely left to the judgnent and discretion of the
i ndi vi dual Appeals officer. The supervisor further testified
that periodic reviews were conducted to nonitor the progress nade
on the cases assigned to an Appeals officer and that an Appeal s
officer’s caseload work priorities sonetines were readj usted,
particularly where sone of the assigned cases were docketed in
court. An exam nation of the Internal Revenue Manual’s
provi sions pertaining to the Appeals function disclosed no
specific time limts for closing out a case. Although the stated
m ssion of the Appeals O fice, anong other things, includes
affording a taxpayer a pronpt conference and a pronpt fina
decision by the IRS, how and when a case is worked is left, in
| arge part, to the judgnent and discretion of the Appeals
of ficer.
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Reg. 30163 (Aug. 13, 1987). M. Koni arski’s decision whether and
when to work on the Blue Gem case involved the exercise of

j udgnent based on an evaluation of his entire caseload and his
wor kl oad priorities. As unfortunate as his decision may have
been in hindsight, it did not involve the erroneous or dilatory
performance of a mnisterial act.?®

Cctober 23, 1995, Through Augqust 1997

From Cct ober 23, 1995, through August 1997, we are satisfied
that Appeals O ficer Koniarski and other IRS enpl oyees were
wor king steadily on the Blue Gemcase to bring the matter to a
cl ose. Beginning October 23, 1995, M. Koniarski prepared the
proposed FPAA' s and other rel ated docunents to be issued to Bl ue
Gemand its partners. Follow ng appropriate review by
supervi sory personnel in the New York City Appeals Ofice, the
FPAA s were issued on January 16, 1996. On June 16, 1996, the
Bl ue Gem case was defaulted after the TMP and the notice partners
failed to file a tinely petition in the Tax Court or any other

appropriate court. The default package was then prepared and

13The sparse record of activity by the IRS in the Blue Gem

case during the period fromMr. 14, 1990, through COct. 22, 1995,
is difficult to justify. Because an unlimted consent extending
the period of Iimtations on assessnment was executed on behal f of
Blue Gem no tine pressure was placed on the IRS to conplete its
consideration of the Blue Gem case. And, because neither the

Bl ue Gem TMP nor an authorized representative of Blue Gem was
involved in the Blue Gem adm ni strative appeal, there was no one
in a position of authority with respect to Blue Gemto press for
a resol ution.
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processed, petitioners were nailed exam nation workpapers for
1982 and 1983, and assessnents of additional tax and interest for
t hose years were nade agai nst petitioners on March 24, 1997.

From about March through August 1997, petitioners and the IRS
corresponded wth respect to that tax liability.

On the basis of the foregoing, we conclude that there were
no errors or delay in the performance of mnisterial acts by
respondent’s officers or enployees from Cctober 23, 1995, through
August 1997.

Concl usi on

A careful review of the record in this case fails to
di scl ose any erroneous or dilatory performance of a mnisterial
act by an officer or enployee of respondent with respect to
respondent’s processing of adjustnments to petitioners’ 1982 and
1983 individual incone tax returns. Consequently, we hold that
respondent’ s denial of petitioners’ claimfor abatenent of
interest that accrued from Decenber 31, 1988, through August 1997
with respect to deficiencies resulting fromthe Blue Gem
partnership audit was not an abuse of discretion.

To reflect all of the above,

Deci sion will be entered

for respondent.




